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Court’s $1.3 Billion Judgment against Bank of 
America Signals FIRREA’s Potential Role as a 
Powerful Substitute for the False Claims Act in 
Financial Fraud Cases 

In a much-anticipated ruling applying the civil penalties provision of the Financial Institutions Reform, 

Recovery, and Enforcement Act of 1989, 12 U.S.C. § 1833a (“FIRREA”), against a major financial 

institution, the U. S. District Court for the Southern District of New York may have cemented—at least for 

now—FIRREA’s place as a new favorite Justice Department tool.  In his July 30, 2014 decision, Judge 

Jed Rakoff—well known for his publicly stated views that the Justice Department and Securities and 

Exchange Commission are too hesitant in holding financial institutions and their executives accountable 

for fraudulent practices—imposed a massive, nearly $1.3 billion penalty against Bank of America, and 

also ordered a former executive to pay a $1 million penalty.  See United States ex rel. O’Donnell v. 

Countrywide Home Loans, Inc., No. 12-cv-1422 (JSR), 2014 WL 3734122 (S.D.N.Y. July 30, 2014). 

The court’s decision, following a jury verdict last year finding the bank liable for FIRREA violations, is the 

first of its kind to construe the manner in which FIRREA’s alternative “gain or loss” penalty provision 

should be calculated.  The opinion makes clear—in Judge Rakoff’s view—that the starting point in 

FIRREA cases is gross, rather than net, gains or losses attributable to the conduct.  Based on the court’s 

rationale, the traditional compensatory damages methodology that applies in other civil fraud cases, 

including those brought under the False Claims Act (“FCA”), has no place in a FIRREA penalty analysis. 

Background of FIRREA and the O’Donnell Case 

FIRREA, enacted in the wake of the savings and loan crisis of the 1980s, enables the Justice Department 

to seek civil penalties based on violations of certain predicate criminal statutes, all of which are tied in 

some way to financial fraud.  FIRREA liability can be established by a mere preponderance of the 

evidence, a far more favorable standard for the government than that necessary to establish criminal 

liability under the same statutes.  In addition, FIRREA’s pre-suit investigative subpoena power and ten-

year statute of limitations make the statute particularly attractive to the Justice Department. 

For much of its 25-year existence, FIRREA had been rarely used.  That has changed recently, however, 

with the Justice Department invoking FIRREA with increasing frequency.  In particular, the Justice 

Department has brought FIRREA claims against financial institutions in mortgage fraud and foreign 

currency exchange cases.  In many instances, including complaints involving FHA-insured mortgage 

lending, the Justice Department is combining its FIRREA claims with FCA causes of action.  
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In O’Donnell, the government alleged that Countrywide’s High Speed Swim Lane loan origination 

program (“HSSL”) was a fraudulent scheme—in place for nine months in 2007 and 2008—that served to 

undermine the underwriting process and misrepresent to Fannie Mae and Freddie Mac the quality of risky 

mortgage loans Countrywide sold to those entities.
1
  O’Donnell, a former Countrywide officer, filed suit 

under the FCA, and also brought FIRREA allegations to the Justice Department’s attention, prior to the 

Justice Department’s intervention.  Before trial, however, the court dismissed the FCA counts on the 

grounds that the FCA did not apply to pre-May 20, 2009 false claims to government-sponsored 

enterprises, such as Fannie Mae and Freddie Mac.
2
  That impediment did not prevent the Justice 

Department from pursuing the FIRREA allegations based on the same HSSL conduct.   

In a trial last year, the jury found that Bank of America and its co-defendant, former Countrywide 

executive Rebecca Mairone, were liable for FIRREA violations.  Following that verdict, the parties 

engaged in lengthy post-trial proceedings aimed at influencing the FIRREA penalty that Judge Rakoff 

would impose. 

Penalties under FIRREA 

FIRREA provides for a maximum civil penalty of $1.1 million per violation or $5.5 million for a continuing 

violation, but also states that these limitations may be exceeded if they are less than the defendant’s 

“pecuniary gain” or the victim’s “pecuniary loss.”  12 U.S.C. § 1833a(b)(3)(A) (“If any person derives 

pecuniary gain from the violation, or if the violation results in pecuniary loss to a person other than the 

violator, the amount of the civil penalty ... may not exceed the amount of such gain or loss.”).  As Judge 

Rakoff noted, the statute “provides no guidance, however, as to how to calculate such gain or loss or how 

to choose a penalty within the broad range permitted.” O’Donnell, 2014 WL 3734122, at *1.   

Prior to Judge Rakoff’s decision in O’Donnell, only one reported case grappled with this particular 

penalties provision.  In United States v. Menendez, No. 11-cv-6313 MMM (JCGx), 2013 WL 828926 (C.D. 

Cal. Mar. 6, 2013), the district court set forth a number of factors to consider when imposing a FIRREA 

civil penalty, including the good/bad faith of the defendant, the injury to the public and others, the 

egregiousness of the violation, and the defendant’s ability to pay.  However, Menendez provided no 

guidance as to how to calculate pecuniary gain or loss for FIRREA purposes, leaving a blank slate—in 

terms of court decisions—for Judge Rakoff’s analysis.     

Judge Rakoff’s FIRREA Penalties Calculation Rejects FCA Precedent 

In O’Donnell, the bank defendants argued that FCA and other civil statute damages methodologies were 

the appropriate measure for establishing loss and that these statutes’ “net”—as opposed to “gross”—loss 

approach should be adopted in the FIRREA context.  Indeed, under the rule established by the Supreme 

Court in United States v. Bornstein, 423 U.S. 303 (1976), FCA damages are determined using a benefit of 

the bargain analysis, based on the recognition that where a benefit has been received notwithstanding 

the violation, the actual damages caused by the defendant are the difference between the market value 

received and the market value promised.  Just last year, in another mortgage fraud case, United States v. 

                                                      

1
  Bank of America completed its acquisition of Countrywide in mid-2008. 

2
  The FCA claims’ dismissal will greatly affect O’Donnell’s recovery here because FIRREA caps his potential 

recovery at $1.6 million while, under the FCA, a qui tam relator can get 15-30% of the government’s total 

recovery. 
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Anchor Mortgage Corp., the Seventh Circuit reaffirmed Bornstein and clarified that the proper 

methodology for calculating treble FCA damages is net trebling, rather than gross trebling.  711 F.3d 745 

(7th Cir. 2013).  See FraudMail Alert No. 13-03-25, Seventh Circuit Reins in Justice Department’s 

Overreaching False Claims Act Damages Theory (Mar. 25, 2013).   

However, Judge Rakoff rejected the defendants’ attempts to rely on this traditional and established 

“netting” methodology for purposes of FIRREA, noting that the different purposes underlying the FCA and 

FIRREA rendered that analogy “inapt.”  2014 WL 3734122, at *4 n.6.  Judge Rakoff noted that whereas 

FCA damages are meant to compensate for losses by restoring the government to pre-violation status, 

FIRREA penalties are designed to deter and punish.  Id.  Judge Rakoff reasoned that a net measurement 

of gain or loss could result in nullifying the purposes of the statute as a fortuitous rebound in the housing 

market or a bank’s repurchase of faulty mortgages could virtually wipe out the penalties.  Id. at *4 n.8.   

After rejecting the traditional civil statute damages methodologies and any “net” loss or gain approach, 

Judge Rakoff held that, under the circumstances of this case, the gross loss and the gross gain were the 

same—nearly $3 billion.  That amount equated to the entire price Fannie Mae and Freddie Mac paid for 

all the HSSL program mortgage loans and served as the upper limit for the FIRREA penalty.  Id. at *5.  

Judge Rakoff then determined that he had discretion to depart downward from the upper limit based on 

mitigating factors.  Relying on evidence from the government’s own expert that 57% of the HSSL program 

loans purchased by Freddie Mac and Fannie Mae were of acceptable quality, Judge Rakoff decided to 

reduce the gross penalty amount by that percentage, leaving the nearly $1.3 billion penalty he ultimately 

imposed on the bank defendants.  Id. at *6.
3
 

A Final Note 

Last year when the Menendez court found the government’s civil penalty request of nearly $1.1 million 

excessive and imposed a penalty of only $40,000, practitioners struggled to predict how FIRREA’s 

penalties provision would be applied in cases involving financial institutions (rather than a bankrupt 

individual who made a relatively small profit from his one act of bank fraud).  After that decision, no one 

was sure whether it would be worth the government’s efforts to pursue such claims in the future.   

This decision by Judge Rakoff removes much of that doubt.  Now, the Justice Department is incentivized 

to assert FIRREA causes of action wherever possible.  In particular, if the government is unable to bring 

or maintain FCA allegations due to the statute of limitations or its inability to state a claim (as was the 

case in O’Donnell), FIRREA is now a viable enforcement alternative.  Even without the FCA’s powerful 

treble damages threat, the government’s ability to argue for “gross” penalties, based on Judge Rakoff’s 

decision, makes it a formidable enforcement substitute.  However, this is just one decision, and 

practitioners, financial institutions, and the government alike will have to wait and see how FIRREA 

penalties hold up over time.  We have yet to know if Judge Rakoff’s analysis will be adopted by other 

courts, how the gain versus loss debate will ultimately be answered (since Judge Rakoff equated gain 

                                                      

3
  With respect to Ms. Mairone, the Court did not explain the methodology it used to arrive at her $1 million penalty, 

which was only slightly below the $1.2 million penalty the government had requested based on Ms. Mairone’s 

ability to pay.  However, Judge Rakoff noted that he found important portions of Ms. Mairone’s testimony 

“implausible,” felt that she had “a leading role in the fraud,” and was aware of her particular financial situation.  

2014 WL 3734122, at *6.   

http://www.friedfrank.com/siteFiles%2FPublications%2FFINAL%20-%20FraudMail%20-%203-25-2013%20-%20Seventh%20Circuit%20Reins.pdf
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and loss in O’Donnell), and how the apparently broad judicial discretion for downward departure will be 

used in other proceedings. 

* * * 
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